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186 SPIERING v. ANDRAE. 

Supreme Court of Wisconsin. 
HENRY SPIERING v. JULIUS H. ANDRAE. 

Words falsely and maliciously charging a public officer with ignorance and 
want of capacity to perform properly the duties of an office of profit, and directly 
tending to prejudice him therein, are actionable per se. 

This was an action for slander. The plaintiff alleged in his 
complaint that at the time the alleged slanderous words were 
spoken by the defendant, he was, and for many years previous 
thereto had been, a justice of the peace, and acted as such in the 
village of Mayville, in the county of Dodge ; that the defendant, in 
a public speech in said village, at a public meeting, in the presence 
and hearing of a great number of persons, in speaking of the plain- 
tiff as said justice of the peace, maliciously spoke the false and 
defamatory words following : " The reason I did not take out my 
second papers was that I did not want to sit as a juror before such 

a d d fool of a justice." No special damage was alleged in the 

complaint. The defendant answered, admitting the speech, but 
alleged that the words were not spoken of or concerning the plain- 
tiff, and denies that he used the words "such a d d fool," but 

that the words used were "a d d fool of a justice." At the 

trial, the defendant objected to the introduction of any evidence on 
the part of the plaintiff, for the reason, that the words set out in 
the complaint were not actionable. The court sustained the objec- 
tion, and ordered judgment of nonsuit, with costs, to be entered 
against the plaintiff. The plaintiff excepted, and afterwards moved 
for a new trial, which was also denied, and the plaintiff excepted. 
Judgment was rendered against the plaintiff. 

The opinion of the court was delivered by 

Taylor, J. — The only question is, whether the words set out in 
the complaint are actionable per se. The complaint alleges that 
the words were spoken of the plaintiff as a justice of the peace, 
and we think this claim is sustained by the allegations of the 
complaint. The defendant does not simply say of the plaintiff that 

he is "a d d fool," but that he "did not want to sit as a 

juror before such a d d fool of a justice." It is clear that the 

defendant meant to be understood by this language that he con- 
sidered the plaintiff an unfit person to exercise the duties of a 
justice of the peace, on account of his ignorance and incapacity, 
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and that the defendant purposely abstained from becoming a citizen 
of the United States, that he might not be compelled to perform 
the duties of a juror in a court held by such a fool. 

Starkie says, "Words are actionable without proof of special 
damage, which directly tend to the prejudice of any one in his 
office, profession, trade or business :" Starkie on Slander 110. In 
Lansing v. Carpenter, 9 Wis. 541, it is held that words spoken 
of an officer, which diminish public confidence in his official integ- 
rity, and thus injure him in the business of his office, are action- 
able. In Crottbehuet v. Hubachek, 36 Wis. 515, the same rule is 
repeated. The present chief justice, in the opinion, says : " We 
take it to be an elementary rule, that ' words are actionable which 
directly tend to the prejudice of any one in his office, profession, 
trade or business.' " That was an action brought for charging the 
chief engineer of the fire department of Racine with being drunk 
at a fire which it was his duty to extinguish. The case of Weil v. 
Altenhofen, 26 Wis. 708, is not in conflict with these decisions. 
In that case the words were not spoken of the plaintiff in his pro- 
fession or business. 

The words spoken by the defendant at bar, clearly and in most 
contemptuous terms charge the plaintiff with a want of capacity to 
perform properly the duties of his office, and directly tend to pre- 
judice him therein. There are some cases which hold that charg- 
ing an officer with mere ignorance and want of capacity to perform 
the duties of his office are not actionable per se. Such was the 
opinion of Justice Nott, who delivered the opinion in the case of 
Mai/rant v. Richardson, 1 Nott & McO. 347. We think, how- 
ever, the great preponderance of authority is that words charg- 
ing an officer with gross ignorance and incapacity are actionable 
per se. Such is the opinion of Starkie. See his work on Slander, 
4tb English ed., 182, 184. Townshend, in his work on the same 
subject, sect. 194, says : " It is said, however, that it is actionable 
to charge ignorance or unskilfulness, if it amounts to gross igno- 
rance or unskilfulness. This seems only another mode of imputing 
such ignorance as unfits the person for the proper exercise of his 
art, or of misconduct therein." Again, sect. 196, he says: "As 
regards language concerning one in office, the same general princi- 
ples apply as to language concerning one in trade. Language con- 
cerning one in office, which imputes to him a want of integrity or 
misfeasance in his office, or a want of capacity generally to fulfil 
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the duties of his office, or which is calculated to diminish public con- 
fidence in him, or charges him with the breach of some public trust, 
is actionable." The following are some of the cases which hold 
that words charging an officer with gross ignorance of the duties 
of his office or profession are actionable without alleging any spe- 
cial damage : Howe v. Prim, Holt 653 ; 3 Salk. 694 ; Bay v. Pul- 
ler, 3 Wils. 59 ; Onslow v. Home, Id. 186 ; Peard v. Jones, Cro. 
Car. 382 ; Makes v. Thornton, 8 Term Rep. 303 ; Parker v. 
Marfue, 1 Sid. 327 ; White v. Carroll, 42 N. Y. 161 ; Robins v. 
Treadway, 2 J. J. Marsh. (Ky.) 540. In the case of White v. Oar- 
roll, supra, the defendant, in speaking of the plaintiff as a physi- 
cian, called him a "quack." Justice Suthekland, in delivering 
the opinion of the court, says : " To call a physician a quack is in 
effect charging him with a want of the necessary knowledge and 
training to practise the system of medicine which he undertakes to 
practise. * * There cannot be any doubt, I think, that to falsely 
and maliciously call a physician a quack is actionable." 

Certainly the language used by the defendant imputed a want 
of capacity and ability on the part of the plaintiff to discharge pro- 
perly the duties of his office, and was calculated, if believed by his 
hearers, to diminish public confidence in him as a justice. 

We are not yet prepared to say that the citizen, in the exercise 
of his right to criticise the acts and qualifications of those holding 
office, may publicly make false and malicious charges as to their 
honesty, or their capacity to discharge the duties of the offices held 
by them. Though the citizen has the right to criticise those in 
office, and a just and truthful criticism may be a wholesome cor- 
rective of abuses of official positions, such criticism should be 
honest and founded upon truth and not falsehood. 

The judgment of the Circuit Court is reversed, and the cause 
remanded for a new trial. 

Mr. Townshend in his work on Slander which concerns the person in such his 

and Libel, lays down the rule, "that, employment will be actionable, if it 

subject only to the conditions, 1. That affects him therein in a manner that 

the occupation is one in which a person may, as a necessary consequence, or 

may lawfully be engaged ; and 2. That does, as a natural or proximate conse- 

it is an occupation which does, or rea- quence, prevent him [from] deriving 

sonably may, yield, or may be expected therefrom that pecuniary reward which 

to yield, pecuniary reward, there is no probably he might otherwise have ob- 

employment, call it business, trade, pro- tained :" Townshend on Slander and 

fession or office, or what you will, so Libel, \ 182 ; citing, Foulger v. New- 

humble or so exalted but that language comb, Law Rep. 2 Exch. 327 ; I Stark. 
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on Sland. 128 ; Cook on Defamation 21 ; 
Ferry v. Hooper, 1 Lev. 115; Rex v. 
Lord Cochrane, 3 M. & S. 10 ; Sinclair 
v. C/iac/es Phillips, 2 B. & P. 363 ; 
and that as respects the occupation of the 
plaintiff, " it is now held to be sufficient, 
if the person whom the language con- 
cerns, habitually (as distinguished from 
occasionally) acts in or pursues the 
occupation to derive an emolument from 
it :" Baboreau v. Farrell, 15 C. B. 360 ; 
Bryant v. Loxton, 11 Moore 344; 
Davis v. Davis, 1 Nott & McC. 290 ; 
Stark, on Sland. *119. 

As to the point that the occupation 
must yield a pecuniary reward, Starkie 
says that " words which affect a person 
in his office generally are actionable, 
whether the office be merely confidential 
and honorary, or be productive of emol- 
ument :" Stark, on Sland. *110, 111. 
Mr. Townshend, however, maintains 
the contrary doctrine. Townshend on 
Slander & Libel, $ 184, and cases cited. 

Concerning words damaging to one 
in his office or profession , the words in 
order to be prima facie actionable must 
clearly appear to be spoken of the party, 
or to " touch him," in respect to his 
office, profession or employment : Stark, 
on Slander *119; Cooleyon Torts 201 ; 
Townshend on Slander & Libel, <S 190, 
196 ; and if the words counted on do 
not by themselves show this, the declar- 
ation must contain the necessary aver- 
ments to connect them : Cooley on 
Torts 201 ; Ayre v. Graven, 2 Ad. & E. 
7. Unless the language used does 
" touch" him in his special character or 
relation, its actionable quality must be 
determined by the rules which apply to 
language concerning an individual as 
such : Townshend on Slander & Libel, 
| 190; and in this respect there can be 
no doubt of the correctness of the prin- 
cipal case. As examples of this prin- 
ciple the cases of Van Tassel v. Capron, 
1 Den. 250, and Oakley v. Farrington, 
1 John. Cas. 129, may be referred to. 
In the former the words counted on 



were : "I don't see why 'Squire Van 
Tassel did not tell me the execution had 
not been returned in time, so that I 
could sue the constable and his bail. 
There is a combined company here to 
cheat strangers, and 'Squire Van Tassel 
has a hand in it. K. A., J. G. and 

'Squire Van Tassel are a set of d d 

black-legs ;" and in the latter the words 

were : " 'Squire Oakley is a d d 

rogue," and in both cases it was held 
that the language used imputed miscon- 
duct as men and not as magistrates, 
and that the words were not actionable 
per se. So, it has been considered not 
actionable to say of a justice of the 
peace that, " he is a logger-headed and a 
sloutch-headed, bursen-bcllied hound :" 
1 Keb. 629 ; though perhaps this opinion 
may also be explained on the ground 
hereafter to be alluded to, that the office 
was one of credit only. 

In the case of Mayrant v. Richard- 
son, 1 Nott & McC. 347, referred to 
in the principal case, it was not alleged 
that the plaintiff had any office, or that 
the words had any relation to his pro- 
fession or trade. The first count of the 
declaration in that case alleged that the 
plaintiff was a candidate for Congress 
and that the defendant, in conversation 
with divers electors of the district, 
maliciously and falsely declared and 
published of the plaintiff these words : 
" He [meaning the said Wm. May- 
rant] is impaired in his understanding ; 
his mind is impaired ; his mind is in- 
jured by disease ; that Dr. Irvine told 
him so ; that Dr. Irvine said his mind 
was impaired, weakened and could 
never be depended on." By reason of 
the speaking of which words, plaintiff 
lost his election, and particularly the 
votes of several individuals mentioned. 
The second count stated the writing by 
defendant of a certain letter containing 
the words : "They [the people] believe 
him [plaintiff] to be a true republican, 
but from his frequently affected mind they 
can't support him for so important a 
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situation." The question arose on a 
general demurrer to the declaration, 
and the demurrer was sustained by both 
the inferior and appellate courts. It 
will be observed that this case is not 
an authority for the proposition that 
words charging an officer with mere 
ignorance and want of capacity to per- 
form the duties of his office are not 
actionable per se, for the plaintiff was 
simply a candidate, not an officer, and 
as to this point the case is a mere dic- 
tum. As to the right to canvass the 
qualifications of candidates for office, 
which was the point decided in the case, 
see Townshend on Slander and Libel, 
g 247 ; Cooley on Const. Lim. *431, 
and cases cited. 

In the case of How v. Prinn, 2 Salk. 
695 ; Holt 653 (and see also Regina 
v. Wrighten, 2 Salk. 698 ; Starkie on 
Slander *111, 112), referred to by the 
court in Mat/rant v. Richardson, the 
plaintiff declared that being a justice of 
the peace and deputy-lieutenant, and 
having served as knight of the shire, &c, 
and intending to stand candidate again, 
&c, the defendant, speaking of plaintiff 
and his standing candidate, said : " Do 
not vote for him for he is a Jacobite, and 
for bringing in the Prince of Wales and 
popery and to destroy our nation." 
Verdict for plaintiff and entire damages. 
In arrest of judgment, among other 
things, it was objected that the offices re- 
cited were not offices of profit, as to which 
the court say : " In offices of profit words 
that impute either defect of understand- 
ing, of ability, or integrity, are action- 
able ; but in those of credit, words that 
impute want only of ability, are not 
actionable (see Townshend on Slander 
& Libel, \ 184), as of a justice of the 
peace : ' He a justice of the peace ! 
He is an ass, and a beetle-headed jus- 
tice :' Ratio est, because a man cannot 
help his want of ability, as he may 
his want of honesty ; otherwise where 
words impute dishonesty or corruption, 
as in this case, where the office is an 



office of credit, and the party charged 
with inclinations and principles which 
show him unfit, and that he ought to be 
removed, which is a disgrace." As 
respects this case it is to be observed 
that it is not an authority upon the 
question whether charging an officer 
with mere ignorance and want of ca- 
pacity to perform the duties of his office, 
is actionable per se, for the words com- 
plained of did not relate to that subject. 
And as to the dictum of the court, it is 
favorable to position assumed in the 
principal case, for at the present time 
the office of justice of the peace, though 
perhaps of little credit, is an office of 
some profit, in which case the words, 
" He ajustice," &c, would come within 
the rule laid down by the court and would 
undoubtedly be actionable. The rule 
laid down in the principal case, that 
words charging an officer with gross 
ignorance and incapacity to perform 
properly the duties of his office (at least 
where the office is one of profit) are 
actionable per se, seems well settled. 
The cases upon the subject will be found 
collected in Townshend on Slander & 
Libel, \\ 193, 196 ; Folkard's Starkie 
on Slander *! 12 ; Cooley on Torts 201. 

The following cases touching judges 
and attorneys, &c., are referred to as 
examples of actionable words : — 

Falsely and maliciously to publish of 
a judge that "he lacks capacity as a 
judge," is actionable: Robbins v. 
Treadway, 2 J. J. Marsh. 540. 

To say of an attorney : " He hath no 
more law than a monkey," is action- 
able : March's New Cases 60. 

To say of an attorney : " He hath no 
more law than Mr. C.'s bull, or than a 
goose," is actionable : Bakery. Morfue, 
1 Sid. 327. 

"He cannot read a declaration," with 
a colloquium of want of skill, held ac- 
tionable in Powell v. Jones, 2 Keb. 710 ; 
1 Mod. 272. 

"What, does he pretend to be a 
lawyer ? He is no more a lawyer than 
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the devil ;" held actionable in Day v. 
Buller, 3 Wils. 59. 

To say of a barrister : "He is a dunce 
and will get little by law ; he was never 
but accounted a dunce in the Middle 
Temple," is actionable : Peardv. Jones 
Cro. Car. 382. 

To publish in writing of a barrister 
that he is a quack lawyer and mounte- 
bank and an imposter, is actionable: 
Walcley v. Healy, 7 C. B. 591. 

An action lies for saying of an utter- 
barrister : " Thou art no lawyer ; thou 
canst not make a lease ; thou hast that 
degree without desert : they are fools 
that come to thee for law :" Banks v. 
Allen, 1 Roll. Abr. 54. 

Where a man said of a counsellor at 
law : " Thou art a daffa-down-dilly, " 
it was held actionable ; though there 
being an averment that these words 
signified that he was an ambidexter, the 



charge was not simply of ignorance and 
incapacity : 1 Roll. Abr. 55. 

The ignorance must, however, be 
charged in general terms, in order to 
render the words actionable per se. 
Thus it has been held not actionable 
per se, to say of an attorney in a par- 
ticular suit : " He knows nothing about 
the suit ; he will lead you on until he 
has undone you:" foot v. Brown, 8 
John. 64 ; Weeks on Attorneys, $ 139, 
and cases cited ; although, as stated in 
the principal case, quoting from Town- 
shend on Slander & Libel, 1 194, "it is 
said, however, that it is actionable to 
charge ignorance or unskilfulness, if it 
amounts to gross ignorance or unskil- 
fulness. This seems only another mode 
of imputing such ignorance as unfits the 
person for the proper exercise of his art, 
or of misconduct therein." 

Marshall D. Ewell. 



United States Circuit Court, Southern District of New York. 

J. NELSON TAPPAN, Trustee, etc., v. THEODORE W. WHITTE- 
MORE ETAL. 

A debtor who had previously made a general assignment under a state insolvent 
law, paid a sum of money to a creditor. Subsequently, under proceedings in, 
bankruptcy, a trustee for creditors was appointed, and on a bill filed by him, the 
assignment was set aside and the rights of the assignee vested in him. The 
trustee then, more than two years after his appointment, and after the payment 
had been made to the creditor, brought suit against the latter to recover the money 
paid, on the ground that at the time of payment it was the money of the assignee : 
Held, that the plaintiff could recover, as the cause of action had not accrued to him 
until the assignee's title had vested in him under the bill to set aside the assign- 
ment, and the statutory limitation had not therefore run at the time the suit was 
brought. 

It would have been otherwise had the suit been brought merely on plaintiff's 
title as trustee in bankruptcy, to recover money paid in fraud of creditors or in 
contravention of the bankrupt act ; as in such case the cause of action would have 
accrued immediately on plaintiff's appointment as trustee. 

On demurrer. The case is sufficiently stated in the opinion. 
Abbott Brothers, for plaintiff. 



Edward B. Merrill, for defendants. 



